Heeter testified that Sprague stated,to him on one occasion
that he thought it was Houser who was turning the stuff into MSHA
and that he did not want him back (Tr. at 160).  Heeter also
stated that he had expressed his concerns about the coal dust in
the pit to Sprague and Steffans,  Henning, Allen, and Meisinger
had also discussed the dust conditions several times amongst
themselves and also discussed it in the lunch room with Steffans
and Sprague {Tr. at 164).

Henning and Allen testified that everyone complained about
the dust at the pit including Houser (Tr. at 179, 189).  Also,
that Heeter had told each of them that Sprague had told him the
reason Houser was not called back to work after the lay off was
because Sprague thought he was a trouble maker and the one filing
complaints with MSHA (Tr. at 179, 190).  Henning indicated that
Heeter told him this in late July or early August, 1982 when the
subject came up as to why Houser was not recalled.

In his testimony at the hearing, Sprague denied he made the
statement to Heeter as to the reasons why Houser was not recalled
(Tr. at 284).  He denied that health and safety matters were in
any part a factor in the decision not to recall Houser (Tr. at
287).

This conflict in testimony relates to a material part of
Houser's burden of proof in that the testimony by Heeter as to
the conversation with Sprague is the only direct evidence which
attempts to show that Houser was not rehired because of his
protected activity.  There is no evidence in this case to show
that Houser had contact with or complained to MSHA about safety
and health matters at the Grass Creek mine.  There is testimony
that Steffans called the miners "cowards" for going to MSHA after
an electrical inspection in late September or October, 1982.
However this was after Houser no longer was working at the mine
(Tr. at 183).  The evidence shows that there were only two
inspections at the Grass Creek mine by MSHA while Houser worked
there including the dust inspection in May, 1982.  This does not
appear to be a sufficient number of inspections to support a
conclusion that the retaliatory action by Sprague against Houser
was solely based upon such a cause.  I find that the facts do
show that Houser was more vocal than the other miners about dust
conditions in the pit and also complained to Sprague about the
dust masks and filters furnished him.  Houser also complained
about coal dust in the cab of the Terex loader because of broken
and misfit glass in the doors and windshield and the machine's
faulty steering mechanism.
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